IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

ESTATE OF PATRI CK CH SM DECEASED,
BY AND THROUGH ELI ZABETH WORD AND
RANDY CHI SM AS MOTHER AND FATHER

AND NEXT OF KIN OF PATRI CK CH SM PLAI NTI FFS
V. NO. 1: 95Cv351-B-D
BURLI NGTON NORTHERN RAI LROAD COVPANY DEFENDANT

MVEMORANDUM OPI NI ON

This cause conmes before the court on the second notion for
| eave to file amended conplaint and to remand filed by plaintiff
Eli zabeth Word, individually as Patrick Chisms nother and as
admnistratrix of Patrick Chisms estate. On February 1, 1996 the
court denied a previous notion to add a defendant and to renand.
The wrongful death cause of action arises out of a collision
bet ween the defendant's train and an autonobile driven by Andrew
Nat hani el Yeager and occupi ed by the decedents Patrick Chism Josh
Sout hard, and Jereny Sullivan. Plaintiff Wrd seeks | eave to add
Yeager's estate as a nondi verse defendant.?

Under the general rule, diversity jurisdiction in actions
originally brought in federal court is determned at the tinme of
t he coomencenent of the action and, in renoved actions, at the tine

of commencenent or renoval. See 28 U S. C. 8§ 1446 (b) (an action

This cause was renoved on the ground of diversity
jurisdiction.



not renovable upon commencenent nay becone renovable by anmended
pl eadi ngs or dism ssal of a party). However, "[t]he inquiry into
the existence of conplete diversity requires considering the

citizenship even of absent indispensable parties.” Bankston v.

Burch, 27 F.3d 164, 168, 169 (5th Cr. 1994) (remand to state court
was mandatory since "parties may not manufacture diversity
jurisdiction by failing to join a nondiverse indi spensabl e party").
Accordingly, joinder of a nondiverse party, who i s indi spensabl e at
the commencenent of the action, divests a federal court of

diversity jurisdiction. See Freeport-MMRAN, Inc. v. KN Eneraqgy,

Inc., 498 U.S. 426, 428, 112 L. Ed. 2d 951, 954 (1991) (action
originally brought in federal court).
The addition of parties in renoved actions is further governed
by 28 U S.C. 8§ 1447(e) as foll ows:
If after renoval the plaintiff seeks to
j oi n addi ti onal defendants whose joi nder woul d
destroy subject matter jurisdiction, the court
may deny joi nder, or permt joinder and remand
the action to the State court.
This statute codifies an exception to the general rule that post-
renmoval devel opnents will not divest the federal court of diversity

jurisdiction. Yni ques v. Cabral, 985 F.2d 1031, 1034 (9th Grr.

1993) (8 1447(e) codifies the principle that a district court
permtting joinder of a nondiverse party to a renoved case should

remand the case to state court) (citing, e.d., Hensgens v. Deere &

Co., 833 F.2d 1179, 1182 (5th Cir. 1987)); Heininger v. Wcare




Distributors, Inc., 706 F. Supp. 860, 862 n.4 (S.D. Fla. 1989)

("Section 1447(e) is essentially a codification of Hensgens"). The
court in Hensgens stated:

[ M ost post-renoval devel opnent s--anendnent of

pl eadings to below jurisdictional anmount or

change in citizenship of a party--will not

divest the court of jurisdiction but an

addi tion of a nondi verse defendant will do so.
833 F.2d at 1181. Prior to the enactnent of 8 1447(e) as part of
the Judicial Inprovenents and Access to Justice Act of 1988, the
circuits were split on the issue of "whether a non-diverse party
nmust be 'indispensable' within the nmeaning of Rule 19(b) [of the

Federal Rules of Cvil Procedure] before that party coul d be joi ned

and diversity destroyed." St. Louis Trade Diverters, Inc. v.

Constitution State Ins. Co., 738 F. Supp. 1269, 1270 (E.D. M.

1990) (citing Heininger, 706 F. Supp. at 861). Wthout the benefit
of section 1447(e), the Fifth Crcuit in Hensgens held that a
nondi verse party need not be indi spensabl e under Rul e 19(b) before
allowing a joinder which would destroy diversity jurisdiction and
require remand. 833 F.2d at 1182.2 The court concluded that a
district court should use its discretion in deciding whether to
allow joinder rather than nmake a rigid distinction between
i ndi spensabl e and perm ssive parties. 1d. Consistent with the

Hensgens approach, "[i]t is clear fromthe unanbi guous | anqguage of

2Al t hough decided prior to the enactnent of § 1447(e),
Hensgens is applied in construing the statute. O Connor v. Auto.
Ins. Co., 846 F. Supp. 39, 41 n.2 (E.D. Tex. 1994).
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8 1447(e) that a non-diverse party need not be indispensable as

defined by Fed. R Cv. P. 19 in order for a district court to

permt joinder and remand the action to state court." Heininger,
706 F. Supp. at 862 (enphasis added). "Congress has given the

[district court] two options: Either deny the joinder, or grant it

and remand the case.” QO Connor v. Auto. Ins. Co., 846 F. Supp. 39,
41 (E.D. Tex. 1994).

The court in Hensgens set forth factors "to balance the
defendant's interests in maintaining the federal forum with the
conpeting interests" of avoiding "the danger of parallel
federal / state proceedi ngs with the i nherent dangers of i nconsi stent
results and the waste of judicial resources.” 1d. at 1182. The
court set forth the appropriate inquiry:

For exanple, the court should consider the

extent to which the purpose of the anmendnent

is to defeat federal jurisdiction, whether

plaintiff has been dilatory in asking for

amendnent , whet her plaintiff wi || be

significantly injured if amendnent is not

al l oned, and any other factors bearing on the

equities.
ld. In an action against insurance conpanies for failure to pay
i nsurance proceeds, the court weighed the Hensgens factors and
di sal | oned j oi nder of an insurance agency pursuant to 8§ 1447(e).

O Connor, 846 F. Supp. at 41. Cf. St. Louis Trade Diverters, Inc

738 F. Supp. at 1271 (all owi ng j oi nder of nondi verse def endants and

remand under the Hensgens approach). Heininger, 706 F. Supp. at



862 (allowi ng joinder of nondiverse manufacturer and remand of
products liability action originally brought against seller).

In this action the court notes that, as in St. Louis Trade

Diverters, Inc., the plaintiff's original counsel?® who drafted the

state court conplaint have withdrawmn. It is clear that Yeager's
estate was not naned as a defendant since the plaintiff's original
counsel also represent Yeager's estate and famly. The current
counsel for plaintiff Wrd also represents the plaintiff in
Sullivan's state court wongful death action agai nst Burlington and

Yeager's estate. (Cantrell, individually and in behalf of W ongful

Death Beneficiaries of Jereny Sullivan (Deceased) v. Estate of

Nat han Yeager ,* Deceased and Burlington Northern Railroad Conpany,

Monroe County Circuit Cause No. CV-95-313-RM). The court finds
that under the circunstances the plaintiff should not be held
accountable for failing to originally name Yeager's estate or for
any delay in seeking the proposed anendnent. The instant notion
was filed shortly after plaintiff Word filed a notion to substitute
counsel and even prior to the filing of her original counsel's

notice of w thdrawal. For the same reason, the court cannot

30ne of the four original attorneys representing the plaintiff
herein remains the attorney for the deceased Chisnmls father and
sister. The other three attorneys asserted their representation of
Yeager's parents in a notice of withdrawal filed in this cause.

‘Same as Andr ew Nat hani el Yeager.
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concl ude that the proposed anendnent is sought primarily for the
pur pose of defeating federal jurisdiction.

It is undisputed that Yeager's estate would be a proper party
to this action.?® In fact, the defendant's answer inplicitly
alleges liability on the part of Yeager's estate:

The sole proximate or contributing cause of
t he acci dent conpl ai ned of and any damages or
injuries alleged in the Conplaint was the

negl i gent actions or om ssions of individuals
or entities over which Defendant BN exercised

The dispute is whether Yeager's estate is an indispensable
party under Rule 19(b). The court has concluded that it 1is
unnecessary to address that issue in ruling on the instant notion.
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no control,...or such negligent actions or

om ssions constitute an intervening cause of

t he acci dent conpl ai ned of and any injuries or

damages alleged in the Conplaint for which

Def endant BN bears no | egal responsibility.
The def endant does not refute the plaintiff's assertion that Yeager
is the only possible personinplicated in the above-quoted defense.
Clearly, if joinder is disallowed, filing a parallel action in
state court would be the plaintiff's only recourse agai nst Yeager's
estate.® Upon disposition of this cause, the defendant will not be
subject to further litigation, pursuant to the Wongful Death
Statute, whereas the plaintiff may be subject to inconsistent
results and/or inconplete relief in a separate state court action
agai nst Yeager's estate as a joint tortfeasor. The defendant has
i nvoked Mss. Code Ann. 8§ 85-5-7 for an apportionnment of fault
between it and Yeager's estate. The statute provides that’ "a

joint tort-feasor shall be liable only for the anmount of danages

allocated to himin direct proportion to his percentage of fault."

The M ssissippi Wongful Death Statute requires all

interested plaintiffs to join in a single action:

there shall be but one (1) suit for the sane

deat h whi ch shall ensue for the benefit of al

parties concerned, but the determ nation of

such suit shall not bar another action unless

it be decided on its nerits.
M ss. Code Ann. 8§ 11-7-13. The statute "does not operate to bar
anot her action unless the matter is decided on its nerits."” Brown
v. Dow Chemcal Co., 777 F. Supp. 504, 507 (S.D. Mss. 1989)

™Except as otherw se provided in subsections (2) and (6) of
this section...."



8 85-5-7(3). Having both defendants in this action would pronote
the efficient use of judicial resources and remand i s appropriate
in the absence of a significant federal interest in deciding the
state law issues raised in this cause. Had plaintiff Wrd been
represented by her current counsel fromthe outset, there is a high
probability that this cause would not have been renovabl e since
Yeager's estate woul d have been naned as an original defendant as
in Cantrell. Havi ng wei ghed the relevant equities pursuant to
Hensgens, the court concludes that joinder coupled with remand is
justified pursuant to § 1447(e).?®

TH'S, the day of June, 1996

NEAL B. BI G&ERS, JR
UNI TED STATES DI STRI CT JUDGE

8The sane relief would be appropriate in the related renoved
action, In Re the Estate of Josh Southard, Deceased v. Burlington
Northern Railroad Conpany, Cause No. 1:95Cv350-B-D. The sane
attorneys who withdrew fromthe instant cause have filed a notice
of withdrawal in Southard. However, no notion to anend to join
Yeager's estate has been filed in that action.
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